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IN THE 


United States Court of Appeals for the 
District of Columbia 

No. 7133 


Orlando Ducker and Rebecca Stearx, Administratrix of 
the estate of George W. Stearn, deceased. 

Appellants, 


v. 


Marion Bvti.er, the Estate and Heirs at law of William 
Marshall Justts, Jr., Richard X. Elliott, Acting Comp¬ 
troller General of the United States, Henry Morgenthau, 
Jr., Secretary of the Treasury, and Harold L. Tckes, Sec¬ 
retary of the Interior. 

Appellees 


BRIEF OF APPELLANTS 

Appellants applied to the District Court below for an in¬ 
junction to restrain the payment of an award by the Treas¬ 
ury Department and for the appointment of a receiver to 
receive the award and hold it pending a filial decree of the 
Court. The Court refused to grant this relief and this ap¬ 
peal is taken from its order dismissing the case. 

STATEMENT OF FACTS 

In 192G a delegation of Lite Indians called upon appel¬ 
lant Ducker in Washington and requested him to secure an 
attorney to represent them in connection with a claim 
against the Government of the United States (R. 2). Their 


claim was based upon the violation of certain treaties be¬ 
tween their tribe and tlie United States and to some extent 
upon two decisions of the Court of Claims. By the Treaty 
of March 2, 18(>8, the United States set aside a reservation 
of 14,784,000 acres in southwest Colorado for the Ute In¬ 
dians. In September 1872 a second treaty was made, under 
which the Indians receded to the United States about 2,- 
059,000 acres of their original reservation in Colorado. 
Bv this same treaty the United States agreed to set apart 
and hold as a trust fund a sum which would produce $25.- 
000 per year, which sum should be paid to or expended an- 
nuallv for the benefit of the Utes. Again, by Treatv of 
.March 0, 1880, the Utes made a second recession of 10,- 
679.SOO acres to the United States, which land the United 
States agreed to sell for the benefit of the Indians. Again 
in 1895; the Southern Utes were required to give up 599,- 
800 acres in consideration for which they were to receive 
the proceeds of the sales of said land by the United States 
(Exhibit A attached to Amended Bill of Complaint). 

None of these agreements had, according to the Indians, 
been met. Tliev stated that the $25,000 which the United 
States agreed to pay or expend annually for the benefit of 
the Indians had not been so paid or expended, or at least had 
not inured to the benefit of the Southern Ute Band. Under 
the terms of the Treaty of 1880 and by virtue of two judg¬ 
ments of the Court of Claims (Ute Indians v. United States, 
45 Ct. Cls. 440. 4(> Ct. Cis. 225), the Utes became entitled to 
$2,51G,221.05 from the Federal Government, but they had no 
part of this. Likewise, they had not received any account¬ 
ing or payment for the lands taken from them in 1895 
(Exhibit A attached to Amended Bill of Complaint). 

Being asked to secure the services of an attorney, appel¬ 
lant Ducker negotiated with William Marshall Just is. a 
lawyer in Richmond, Virginia, and lu* succeeded in conclud¬ 
ed an agreement dated April 4, 1927, between the Southern 
Utes and Just is, under which the Indians agreed to employ 
Just is to prosecute their claim against the United States 
(R. 2; Exhibit A attached to Amended Bill of Complaint). 
Under this agreement Justis undertook to investigate the 
claim, and, if he found that there was anything to which 




the Utes were properly entitled, he was to “ prepare proper 
and appropriate claim or claims therefor and present same 
to the Commissioner of Indian Affairs and/or the Secre¬ 
tary of the Interior, and to the proper committee or com¬ 
mittees of the United States Congress, and take such other 
steps and procedure before any governmental official, de¬ 
partment, committee or commission, or either or both bran¬ 
ches of Congress, and/or institute and prosecute any action 
or proceeding, for and in the name of said Southern Ute 
Indians” which he might deem necessary or expedient 
(Exhibit A attached to Amended Bill of Complaint). 

On April 18, 1927, Justis contracted with appellant 
Ducker and George W. Stearn (II. 2; Exhibit B attached 
to Amended Bill of Complaint), and employed them as bus¬ 
iness managers of the claim. After reciting the necessity 
of raising money to cover the printing of briefs [there 
were none], court costs [there were none], travelling ex¬ 
penses, clerical hire, etc., the contract provided that Ducker 
and Stearn could perform all work in connection with the 
claim which was not of a legal nature, including the rais¬ 
ing of the necessary expenses. For this they were each to 
receive Vz of Justis’ fee, and Justis agreed to assign such 
}/z of his fee to each of them. There then followed an im¬ 
portant provision that the terms of the contract of April 
18,1927, were to apply to all contracts which might be made 
between Jmstis and any other bands of Ute Indians (R. 2S). 
It was also provided that the terms of the contract should 
bind the heirs, administrators, executors, and assigns of 
the parties (R. 28). 

About a year later, on April 27, 1928, appellant Ducker 
negotiated a contract (R. 3), between Justis and the Ute 
Mountain Band of Ute Indians (Exhibit D; attached to 
Amended Bill of Complaint; R. 32-45). This contract was 
similar to Justis’ contract with the Southern Ute Indians 
(Exhibit A; attached to Amended Bill of Complaint). 

Neither one of Justis' contracts with the Indians was ap¬ 
proved by the Secretary of the Interior and the Commis¬ 
sioner of Indian Affairs, and it is admitted that under Sec¬ 
tion 2103 of the Revised Statutes of the United States such 
contracts are not legally binding upon the parties thereto. 
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On June 25, 1928, however, appellant Ducker again nego¬ 
tiated with the Ute Indians, and, as a result thereof, ano¬ 
ther contract of employment was entered into by Justis 
with both the Southern Utes and the Ute Mountain Bands 
(R. 4). This contract was duly approved by both the Secre¬ 
tary and the Commissioner. It is included in this record 
as Exhibit A of the defendant Ickes (R. 59-65). 

The Amended Bill of Complaint alleges that Ducker and 
St earn entered into the work and began the preparation of 
the claim; (R. 4) that they devoted their entire time to the 
claim, incurring necessary expenses in the amount of $4,000 
(R. 4), and that under the terms of their agreement with 
Justis, dated April 18, 1927, they became entitled to a 2/3 
interest in the compensation to be paid Justis (R. 3). 
Meanwhile, however, Justis had entered an agreement with 
the defendant Butler wherebv Justis agreed to convev to 
Butler, and did so convey to him, a %> interest in and to his 
contract with the Indians of June 25,1928 (R. 5). This con¬ 
tract between Justis and Butler was duly approved (R. 5). 
It is alleged, however, that prior to entering into this con¬ 
tract Butler had full knowledge of the claim of Ducker and 
Stearn, and also that he had a copy of the assignment given 
bv Justis to the appellant Ducker under date of April 18, 
1927. 

Ducker and Stearn cooperated with Justis and Butler, 
and as a result of their joint efforts, a Bill known as S-381 
was passed by Congress and approved by the President on 
May 15,1936 (R. 6). This Bill is Exhibit E, attached to the 
Amended Bill of Complaint (R. 46). Subsequently, a Bill 
known as 1IR-6958 was passed by Congress and approved 
by the President which provided for revenue for the main¬ 
tenance of the Department of the Interior, and included an 
appropriation to pay the amount authorized in the Bill 
known as S-381 (R. 6). 

The Amended Bill further alleges that the contract of 
employment between Justis and the Indians, dated June 
25,1928 (Exhibit A, attached to Answer of Secretary Ickes, 
R. 59-65), provides for an attorney’s fee of not more than 
10.%, and the Bill known as S-381 (R. 46) provides for such 
attorney’s fees and expenses as the Secretary of the Inter¬ 
ior may deem reasonable, not exceeding 10% of the award, 


such fees to he paid to agents or attorneys having approved 
contracts with said Indians. It is also alleged that under 
the terms of said contract and said Act of Congress there 
is now due and payable a fee of $16,400, and that from said 
sum there is first payable to the plaintiffs the sum of $4,- 
000 to cover their expenses, plus 2/3 of the balance of said 
fee (R. 7). 

Justis died in September, 1920 (R. 7). George \V. Stearn 
is also dead and appellant Rebecca H. Stearn is his admin¬ 
istratrix. Since this action was instituted, and since the 
decision of the Court below, the defendant Butler has died. 
A suggestion of his death appears in the record (R. 95). 

It is further alleged in the Amended Bill that the estate 
of William Marshall Justis is insolvent, and that it is the 
purpose of the defendant Butler to demand of the United 
States Government the full attorney’s fee of 10 c /c and to 
deny plaintiffs any participation in it, even including their 
expenses (R. 8). 


ISSUES 

The issues are fairly simple and consist of the following: 

1. Is the contract of April 18, 1927, (Exhibit B, attached 
to Amended Bill of Complaint, R. 21-29), between Justis, 
Ducker and Stearn invalid for any reason? Appellees 
allege that it is champertous, contrary to public policy, 
based on the unapproved contract of April 4, 1927, and that 
it assigned an interest contrary to the contract of June 25, 
1928, between Justis and the Utes. The lower court, on the 
authority of Gesellsschaft Fur D rah Hose Telegraph ie M. B. 
II. v. Brown , 64 App. D C. 357, 78 Fed. (2) 410, (Cert. Den. 
296 U. S. 618, 80 L. ed. 439), held the contract contrary to 
public policy. 

2. Are the assignments of April 19, 1927, (Exhibit C, 
attached to Amended Bill of Complaint, R. 30, 31), from 
Justis to Ducker and Stearn invalid? Defendants allege 
that they were not approved by the Secretary of the In¬ 
terior and the Commissioner of Indian Affairs: that tliev 

• 

were not executed in accordance with Section 2106 of the 




Revised Statutes of the United States, were contrary to the 
terms of the contract of June 25, 1928, between Justis and 
the Utes; and were based on the void contract of April 4, 
1927, (Exhibit A, attached to the Amended Bill of Com¬ 
plaint). 

3. Is there sufficient privity of contract between appel¬ 
lants and appellee Butler to sustain this action? 

ARGUMENT AND AUTHORITIES 

i. The contract of April 18 , 1927 , (Exhibit B , attached 
to Amended Bill of Complaint), between Justis, Ducker, 
and Steam is a valid contract. 

That contract is not champertous. It is not contrary to 
public policy. As stated above, the lower Court dismissed 
the Bill on the authority of Gesellschaft Fur Drahtlose 
Telegraphic M. B. II. v. Brown, supra. In that case the 
appellant was a German corporation which, in 1917, owned 
about $10,000,000 worth of property in this country. This 
property was seized during’ the War by the Federal Gov¬ 
ernment and was still held by the Government in 1922, at 
which time the appellant employed appellee “to take such 
steps as you may deem necessary or advisable for the pro¬ 
tection or recovery of any rights, titles or interests, direct, 
derivative, contingent or otherwise, of us or any of us, 
arising out of, or in any way connected with the acts, seiz¬ 
ures or demands * # * of the United States.’’ Brown 
was authorized to represent the appellant before the Gov¬ 
ernment and all of its branches and in the courts, and was 
promised a contingent fee of 25 per cent of any recovery. 
In 1928 Congress passed the War Claims Act (45 Stat. 
254), the enactment of which created a right in appellant 
which after that needed only the quasi-judicial action of a 
government commission to ripen into a payable claim. 
Sometime subsequent to 1928 the appellant received a sub¬ 
stantial award, and when it refused to pay Brown for his 
services, the latter brought suit and recovered a fee of 
$250,000. The judgment was reversed by this Court on the 
ground that the contract included within its intendement 
the securing of general remedial legislation and was, there- 
iore, contrary to public policy. 



One verv clear distinction between the case at bar and 
•> 

the Brown Case is noted at once. The alignment of the 
parties is so different that the Brown Case can hardly be 
used against the contention of appellants in this case. In 
the Brown Case the action was brought by the attorney 
who drafted and signed a contract with his client under the 
terms of which he could seek remedial legislation from the 
Congress of the United States. In the instant case Ducker 
and Stern were employed not by the claimant but by the 
attorney who represented the claimant. They were simply 
employed to assist that attorney in the preparation of his 
case. Certainly there is nothing illegal about an agree¬ 
ment under which an attorney seeks expert non-legal aid on 
a case which requires persistent investigation of facts 
which the attorney himself probably could not develop if 
he worked alone. 

Furthermore, even if the alignment of the parties in the- 
case at bar were the same as in the Brown Case, this Court 
has itself pointed out a clear distinction between the Brown 
Case and cases similar to that at bar. Beginning at page 
360 of the Report in 64 Appeals, the Court stated: 

“It must, however, not be understood that we are 
holding all contingent fee contracts for the enforce¬ 
ment of claims against the government, or even for the 
procuring of legislation, void as against public policy. 
There is a sharp distinction between contingent-fee 
contracts for the prosecution of claims against the gov¬ 
ernment which are in the nature of debts or contract 
claims, and contingent contracts for procuring favors 
through contracts from the heads of government de¬ 
partments, or the procuring of general remedial legis¬ 
lation, authorizing a contract or granting advantages 
or benefits to which, prior to the enactment, the con¬ 
tractor has no existing legal claim. In the latter in¬ 
stance such contracts are held void as against public 
policy. In the former the head of a department of Con¬ 
gress acts in a quasi-judicial capacity in adjusting an 
individual debt or claim. Services rendered for the 


claimant in petitioning and appearing before the offi¬ 
cers of the government or committees of Congress are 
as professional as appearing in a court of justice. 


"It foilotes that contracts for contingent compensa¬ 
tion for the prosecution of a debt or individual contract 
claims against the government. even though they may 
require legislation and appropriation, and the procur¬ 
ing of legislation planting benefits, where no other 
remedy existed for the enforcement of the claim against 
the government. hare been generally upheld. The old 
common-law rule against champertous contracts has 
been generally abrogated in the federal courts of this 
country, and largely so in the state courts; the equita¬ 
ble and just reason for this advance is comprehensively 
stated in one sentence, in Wright v. Tebbitts, 91 U. S. 
252, 253, 23 L. <*d. 329. where the com t said: * To deprive 
a claimant of the means of obtaining such professional 
service would be to deprive him. in many insfaiu es. of 
the means of asserting and enforcing his claim.' 
(Italics supplied.) 


\gain, on page 301, this Court laid down the following 


e: 


“Defendant had no existing legal claim against the 
government prior to the enactment of the War Claims 
Act, nor was any claim in its favor specifically granted 
or established by the act. It required legislation to 
create the rights so that claims for compensation un¬ 
der plaintiffs’ contract could be instituted in the de¬ 
partment of tribunal provided. In tlu* passage of the 
Settlement of War Claims Act of 1928 (45 Stat. 254), 
Congress was acting in a purely legislative capacity 
and not in a quasi-judicial capacity. It was not ad¬ 
judicating the right of defendant or any other claimant 
to recover an individual claim against the government. 
It was merely (Mulcting a remedial staiute, providing a 
method by which claims might be adjudicated in a 
proper tribunal and the rights of claimants be deter¬ 
mined.” 
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It should be noted that in the Brown Case Congress, act¬ 
ing in its purely legislative capacity, passed certain gen¬ 
eral remedial legislation which created the claimant's right. 
In the case at bar Congress, acting in a quasi-judicial ca¬ 
pacity, enacted specific legislation which recognized a right 
already in existence by virtue of the treaties and the deci¬ 
sions of the Court of Claims above mentioned. 

The case of / ferric}: v. Bargee, 9G Ore. 3G3, 190 Pac*. 141, 
not the Brotni ('ase, would appear to be applicable to the 
facts of the instant situation. There the plaintiff, an at¬ 
torney in the District of Columbia, was employed by the 
defendant to prosecute before Congress and the Interior 
Department, and, if need be, before the Court of Claims, a 
claim for damages to the defendant by reason of the open¬ 
ing to settlement of certain lands in Oregon. The defen¬ 
dant had entered upon certain lands which the Govern¬ 
ment records showed were subject to entry, and had made 
improvements thereon worth $1900, but it was later dis¬ 
covered that said land had been previously granted to an¬ 
other, and the entry was cancelled. The plaintiff prepared 
memoranda to be used before a committee of Congress, 
appeared as attorney for the claimant before such com¬ 
mittee and before the Interior Department, and as a result 
of his efforts Congress allowed the defendant $1900. 'file 
plaintiff was forced to sue for his fee and the court, in de¬ 
ciding for the plaintiff as against a defense that the con¬ 
tract was against public policy, declared the law to be as 
follows: 


“The rule of law appears to be that any person 
whose interests may be in any way affected by any pub¬ 
lic or private act of a legislative body has an un¬ 
doubted right to present and urge liis claims by argu¬ 
ments, either in person or by counsel professing to 
act for him, before legislative committees. A contract 
for services to be rendered by an attorney before the 
Legislatare or the Congress of the United States, in 
securing the passage of a law providing for the pay¬ 
ment of a just claim , is not unlawful if it does not con¬ 
template the use of improper means and if the services 


— 10 - 


Jo be rendered are such as appeal to the reason of those 
whom it is sought to persuade. Drafting the petition 
to set forth the claim, collecting facts, preparing and 
submitting arguments either orally or in writing to a 
committee or other proper authority, and other ser¬ 
vices of like character, are within the category of pro¬ 
fessional services. They rest on the same principle of 
ethics as professional services rendered in a court of 
justice and are no more exceptionable. Services of 
such nature are separated by a broad line of demarka- 
tion from personal solicitation and similar means and 
appliances. 

“A valid distinction is made between lobbying ser¬ 
vices in procuring the passage of legislation and strict¬ 
ly legitimate professional services of an attorney di¬ 
rected to that end, it being held that a contract for con- 
i tingent compensation for services of the latter kind is 
legal and enforceable. 

”// Barzee had a just claim against the United 
States he had a right to employ an attorney to render 
proper professional services. The attorney may re¬ 
ceive a compensation consisting of a contingent fee, 
even where the services are to be performed before 
Congress. Such a case comes within the well-recog¬ 
nized exceptions to the general rule.” (Italics sup¬ 
plied) 

The case at bar, in which Congress recognized the valid¬ 
ity of a right already in existence, which right did not de¬ 
pend upon the passage of any general remedial legisla¬ 
tion, falls within the doctrine of the Barzee Case. 

In Knut v. Nutt, 85 Miss. 365, 35 So. 686, 102 A.S.R. 452, 
the Supreme Court of Mississippi was called upon to decide 
whether an attorney’s contract to prosecute a claim against 
the United States ‘‘before any of the courts of the United 
States, and upon appeal to the Supreme Court of the Uni¬ 
ted States, or before any officer, or commission or conven¬ 
tion authorized to take cognizance of said claim, or through 
any diplomatic negotiations as may be deemed by him best” 
was contrary to public policy. The court held that the con¬ 
tract was clearly valid unless some special significance 
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should be attached to the phrase regarding the “diplo¬ 
matic negotiations.” The meaning of this phrase was said 
to be ambiguous, but the court refused to give it an illegal 
meaning and it upheld the contract. This same case was 
before the Federal Supreme Court as Nutt v. Knut, 200 
U. S. 12, 50 L. ed. 348, where the decision of the Mississippi 
court was affirmed. The Supreme Court decision will be 
referred to later in this brief. 

Many other cases have laid down the broad general prop¬ 
osition that a contract for a contingent fee in connection 
with a claim against the Government is not invalid unless it 
involves fraud or corruption. Thus, in Wilie v. Cox-e, 15 
How. 415, 14 L. ed. 753, a contract for a contingent fee of 5 
per cent of an award made by a Federal Commission to 
pass on certain Mexican claims was upheld, and the court 
declared that the plaintiff had a valid lien on the found in 
the hands of the claimant’s administrator; in Wright v. 
Tebbitts, 91 U. S. 252, 23 L. ed. 320, the Supreme Court 
said that “there is nothing illegal, immoral or against pub¬ 
lic policy in a professional engagement to present and 
prosecute” claims before commissions set up under treat¬ 
ies with Indian tribes; Stanton v. Embry, 93 U. S. 548, 23 
L. ed. 983, is authority for the proposition that an attor¬ 
ney’s contract for a contingent fee in connection with the 
prosecution of a claim before the Treasury Department is 
not illegal as long as it is free from any taint of fraud, 
misrepresentation and unfairness; the Stanton Case was 
approved in Taylor v. Bemiss, 110 U. S. 42, 28 L. ed. 64, 
wherein the court upheld the validity of contingent fee con¬ 
tracts in connection with claims against the United States; 
and in Sanborn v. Maxwell , 18 App. D. C. 45, a contract 
for a contingent fee in connection with the claim of certain 
Sioux Indians against the United States was upheld. The 
Sanborn Case involved the appointment of a receiver to 
receive the money from the Treasury Department and pay 
same in accordance with the decision of the court. The 
attorney’s services were rendered before the Federal Con¬ 
gress. 

That contingent fee contracts to handle claims before 
branches of the Federal Government are not champertous 
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is conclusively shown by the case of Wardvnan v. Leopold, 
66 App. I). C. 111, 85 Fed. (2) 277, wherein the attorney 
went so far as to agree to handle the matter and incur the 
expenses without reimbursement until the award should 
be made. The claimant, himself, paid the tiling fee in con¬ 
nection with a petition before the Board of Tax Appeals, 
and this Court found that the term “expenses’' had refer¬ 
ence to the personal expenses of the attorney and not to 
the court costs. See also Manning v. Sprague, 148 Miss. 18, 
18 X. E. 675, wherein the defendant agreed to pay his at¬ 
torney 9 per cent of any sum awarded by the (Jovernment, 
in consideration of “said expenses and services” by the 
attornev. In the instant case it should be voted that, al- 
though the contract seems to cover the advancement of 
court costs by Ducker and Steam, nevertheless, there were 
no such costs, and the case seems to be clearly within the 
doctrine of Wardman v. Leopold. 

Furthermore, the Act of Congress, (S-381, Exhibit E, 
attached to the Amended Biil of Complaint), which became 
law on May 15, 1936, specifically provided for approval by 
the Secretary of the Interior of all fees and expenses of 
the attorneys and agents having approved contracts with 
the Indians. This appears to be a recognition by Congress 
that in Indian cases the attorneys and agents often bear 
the expenses of the proceedings and look to the fund 
award for their reimbursement. The Indians are wards of 


the Government; they are carefully protected by the Gov¬ 
ernment and in many cases can make no expenditures 
without official approval. Where they do not occupy oil 
lands, they are notoriously poor and unable to pay in ad¬ 
vance for professional services or the expenses connected 
with such claims as they might have. In the language of 
the Supreme Court, “To deprive a claimant of the means 
of obtaining such professional service would be, to deprive 
him, in many instances, of the means of asserting and en¬ 
forcing his claim.” Wright v. Tebbits, 91 C. S. 252, 21 L. 
ed. 320, 321. Similarly, it would hardly be equitable to 
deprive the contracting attorney of the opportunity of ob¬ 
taining expert help upon the same terms as he, himself, 
offers his services to the claimant. 
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As stated above, the contract in the case at bar involves 
an attorney and two laymen who are engaged to help him. 
It does not involve, as most of the cases referred to above 
do, a contract between an attorney and a claimant against 
the United States. Nevertheless, it is felt that because of 
the ruling of the lower court and the emphasis placed upon 
the Brown Case these cases should be thoroughly dis¬ 
cussed herein. But where, as here, an attorney makes a 
contract with laymen, and those claiming under him seek to 
defeat the just claims of the laymen because of certain legal 
defenses familiar to the attorney but not to those with whom 
he contracts, it would be a travesty upon justice for the 
courts to refuse relief to the laymen. 

Appellees also claim that the contract of April 18, 1927, 
is based on an unapproved and therefore void contract of 
April 4,1927, and that it assigns an interest contrary to the 
approved contract of June 25, 1928, between Justis and the 
Utes. In answer to these contentions it seems sufficient to 
say that the contract of April 18, 1927, is a complete con¬ 
tract in itself and does not stand or fall within the con¬ 
tract of April 4, 1927. Secondly, a reading of the contract 
of April 18 will show that it does not assign any interest to 
anyone. 

2. Appellants 7 rights are not defeated by the operation of 
Section 2106 of the Revised Statutes. 

Section 2103 of the Revised Statutes provides that no 
agreement shall be made bv anvone with anv Indian tribe 
in reference to any claims of the Indians against the Uni¬ 
ted States unless said agreement shall be approved by the 
Secretary of the Interior and the Commissioner of Indian 
Affairs. Section 2106 provides that no assignment of any 
contract embraced in Section 2103, or any part of any 
contract, shall be valid unless the names of the assignees 
are entered upon the contract and the consent of the Secre¬ 
tary and the Commissioner to such assignment be also en¬ 
dorsed thereon. Appellees claim that because the assign¬ 
ments of April 19,1927, were not approved by the Secretary 
and the Commissioner, and because the names of assignees 
were not entered on any contract, appellants cannot now 
recover. A sufficient answer to this would appear to be the 
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case of Gordon v. Gwydir, 34 App. D. C. 508. Gordon, a 
District of Columbia attorney, entered into a contract in 
1894 to present a claim of the Colville Indians for $1,500,- 
000 to the Government of the United States. This con¬ 
tract was approved by the Secretary of the Interior and 
called for a fee of 10 per cent of the amount recovered. 
Gwydir and two associates had negotiated the contract 
between Gordon and the Indians, and in consideration for 
services Gordon agreed, subsequent to the acquisition of 
his contract with the Indians to pay Gwydir and his associ¬ 
ates 2/15ths of the amount which he would receive. In 
1906, after Gordon's contract with the Indians had expired, 
but as a result of his services under the contract, Congress 
appropriated $1,500,000 in payment of the claim and vested 
in the Court of Claims jurisdiction to fix the amount of the 
compensation. In 1908 the court awarded Gordon $20,000, 
and when the latter refused to recognize Gwydir*s claim 
the latter and his associates filed their bill for an injunc¬ 
tion to restrain the payment of the $20,000 by the United 
States to Gordon. They also prayed for the appointment 
of a receiver to collect the amount and disburse 2/15ths of 
it to them. The injunction was granted by the lower court 
and that action was affirmed bv this Court. In so doing 
this Court, after declaring that Gordon’s contract with the 
Indians met the requirements of K. S. 2103, stated as 
follows: 


“ * * * in order to prevent approved contractors 

from thereafter assigning their contracts, in whole or 
in part, to improper persons, sec. 2106 makes the val¬ 
idity of such assignments depend upon a like submis¬ 
sion and approval. These provisions are for the pro¬ 
tection of the Indian solelv, and should be liberallv 
construed to that end. But we see no reason for ex¬ 
tending them by construction, so as to prohibit the ap¬ 
proved contractors from employing others to assist 
them afterwards, or from making contracts pledging 
a part of their prospective compensation, provided 
such contracts do not amount to an assignment of the 
contract and the substitution of other contractors. The 
liability of the Indians could not be affected thereby. 


The parallels between the Gordon Case and the instant 
ease are so close that they should be at once apparent and 
should be decisive of the case at bar. M should be noted 
that the assignment of April 10, 10*17, (Fxhibit C, attached 
to the Amended Bill of Complaint), made no assignment of 
any contract. It simply assigned a interest each to 
Duekei and Steam of the fee which Justis would receive. 
There was no assignment of anything more than that. Jus¬ 
tis was still the attorney for the Indians. He simply de¬ 
sired the help of certain experts and he also desired, as the 
attorney in the Gordo)) Case did, to compensate those who 
helped him obtain his contracts. 

There is another reason also why R. S. *2100 cannot defeat 
appellant’s claim. That reason is that their claim need not 
he based, in whole or in any part, upon the assignments of 
April ID, 11)27. The contract of April 18, 1927, is com¬ 
plete in and of itself and appellants are entitled, if they so 
desire, to claim solely on the strength of that contract. A 
situation vorv similar to this was involved in the case of 
Kmit v. Niift, supra, where the attorney representing the 
claimants against the United States had secured from his 
clients both a contract and a power of attorney. The con¬ 
tract anil the power of attorney were both argued on the 
ground that tliev violated Section 3477 of the Kevised Stat- 
utes. The Supreme Court of Mississippi held that the 
power of attorney did violate Section 3477, but it found 
that the plaintiff’s recovery could be based entirely upon 
his contract. R. S. 3477 declares null and void all transfers 
and assignments of a claim upon the United States, or of 
any part or share thereof, or of any interest therein, prior 
to the allowance of the claim, the ascertainment of the 
amount due, and the issuing of a warrant for the payment 
thereof. When this case reached the Supreme Court, the 
decision of the Mississippi Supreme Court was affirmed. 
The Federal Supreme Court, however, modified the deci¬ 
sion to the extent of saying that the decision of the State 
Court was wrong in holding that the contract on its face 
was consistent with R. S. 3477. The Federal Court found. 
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however, that it was not necessary to reverse the judgment 
because there was a provision in the contract which did not 
violate the statute and which could stand alone, namely, the 
provision evidencing an agreement on the part of the claim¬ 
ant to pay the attorney a sum equal to V:i of the amount 
allowed on the claim. If we examine the contract of April 
18, 1927, (Exhibit B, attached to the Amended Bill of Com¬ 
plaint), we find that Justis agreed to pay Ducker and 
Stearn of the net amount received or to be received by 
Justis and/or his associates. It is submitted that this pro¬ 
vision can stand alone, and that the contract of April 18, 
1927, is sufficient in and of itself to sustain the action 
brought by these appellants, (it should be noted that K. S. 
3477 has no application and is not claimed to have any 
application to the case at bar). 

3. There was sufficient privity of contract between Duck¬ 
er and Stearn and appellee Butler to sustain this action. 

Appellee Butler had not been brought into the case at the 
time Ducker and Stearn made their final agreements with 
Justis. The Amended Bill alleges, however, that Butler en¬ 
tered into his arrangement with Justis with full knowledge 
of the prior contract between Justis and Ducker and Stearn 
and with full knowledge of the fact that the fees of Ducker 
and Stearn were to In* paid hv Justis out of his net fee. It 
is also alleged that Ducker and Stearn cooperated actively 
with Justis and Butler in the prosecution of the claim, and 
this amounts to an allegation that Butler knew of the ser¬ 
vices being rendered by Ducker and Stearn. In view of 
these things he cannot now l>e heard to sav that his rights 
are superior to theirs and that they must be pushed out of 
the picture to make way for him. It should also be noted that 
the contract of April 18, 1927, provides that Ducker and 
Stearn should receive % of the net fee received bv Justis 
and/or his associates , after the expenses of Ducker and 
Stearn were first deducted and paid to them. 

Appellee Butler, taking with knowledge of the agreement 
of April 18, 1927, took with knowledge of the provision of 
that agreement which reads as follows: 


“6. The provisions oi‘ this contract—so far as they 
can properly be applied thereto—shall be applicable 
to any and all contracts of employment which may 
hereafter be made by the party of the first part hereto 
with other bands or divisions of Ute Indians, to act as 
their Attorney or otherwise, for the preparation and/ 
or prosecution of claims similar to those herein spe¬ 
cified and set forth, prior to final adjudication of the 
said claims of the Southern Ute Indians as herein out¬ 
lined and set forth; and the parties of the second part 
hereto shall act as joint Business Managers under each 
of the same on the same contingent basis and for the 
same contingent compensation and/or consideration 
herein specified and set forth; but other and similar 
contracts to this, respecting each of same, may be made 
and entered into, in any or all such instances, by and 
between the said respective parties hereto, if the par¬ 
ties of the second part hereto, or either of them, so de¬ 
sire or request.” 

4. Certain other defenses raised by the appellee should 
be noted briefly. 

It is claimed that a contract between Ducker and Stearn 
dated January 22, 1927, and filed as Exhibit A with the 
original Bill of Complaint, is contrary to public policy. 
This contract, however, was omitted from the Amended Bill 
and is not a part of the case. 

It is claimed that Exhibit D, attached to the Amended 
Bill, that is the contract between Justis and the Ute Moun¬ 
tain Band of Ute Indians, dated April 27, 1928, was never 
approved by the Secretary of the Interior or the Commis¬ 
sioner of Indian Affairs. Appellants, however, do not 
claim under this contract. 
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CONCLUSION 

It is respectfully submitted that appellants have a com¬ 
plete cause of action based upon: 

A. The approved contract of June 25, 192S, between 
Justis and the I’te Indians. (Exhibit A, attached to the 
Answer of Secretary Ickes). 

B. The contract of April IS, 1927, between Justis and 
Ducker and Steam, (Hxliibit B, attached to the Amended 
Bill of Complaint), which contract contained a paragraph 
that its provisions should be applicable to any other con¬ 
tract subsequently entered into between Justis and the Utes. 
Such contract, assigning no portion of an Indian claim 
against the Federal Government, is not violative of Sec¬ 
tion 2103 or Section 2106 of the Revised Statutes. This 
contract is neither cliampertous nor contrary to public 
policy but is in all respects a good and valid contract which 
the courts of the land should recognize and enforce. 

Respectfully Submitted, 

Robert H. McNeill 
Heurich Building, 

Washington, D. C. 

Philip F. Herrick 
Shoreham Building, 

Washington, D. C. 

Attorneys for appellant Ducker. 
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following facts because of the insufficiency of the state¬ 
ment of facts in appellants’ brief (Rule 8, section 4). 
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In addition to the agreements set forth in the appel¬ 
lants’ statement of facts the following agreements were 
entered into: 

Contract dated January 22, 1927, between the appel¬ 
lants themselves, that is Orlando Ducker and George 
\V. Stearn, which contract was attached to Bill of Com¬ 
plaint, Exhibit “A” (R. 12). Under the terms of that 
agreement the appellants selected themselves to be the 
“Business Managers” in the scheme to promote and 
form a syndicate for the alleged purpose of raising 
funds by the sale through public subscription of so- 
called “definitive receipts,” which receipts were to be 
redeemed at the rate of $5.00 for each $1.00 advanced. 
The money so raised was to provide and pay salaries 
at $300.00 per month, each, and expenses of the appel¬ 
lants in addition to expenses and salaries of their asso¬ 
ciates, and expenses and costs of maintaining the liti¬ 
gation of the claim of the Indians against the United 
States. It further provided that they would employ 
an attornev who would enter into a suitable agreement 
with them on a fee arrangement fixed by them and that 
they would secure for such attorney a power of attor¬ 
ney or contract from the Indians and would further se¬ 
cure its approval by the Secretary of the Interior and 
Commissioner of Indian Affairs. 

The appellant has failed to mention in his statement 
of facts the actual nature of the terms of the alleged 
contract dated April 18, 1927, between Ducker and 
Stearn, on one part, and Justis, the attorney selected 
by them, on the other part. That contract attempts to 
have carried out the provisions of the agreement en¬ 
tered into by the said Ducker and Stearn as above 
stated. Nor has the appellant included the alleged 
assignment from Justis to the appellant Ducker, dated 
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April 19, 1927, purporting to assign one-third ‘‘of the 
NET amount of the contingent fee or remuneration 
to be received by me (Justis) for services rendered 
* * * under or by reason of a certain contract * * * bear¬ 
ing date of the fourth day of April A. D. 1927,” which 
alleged assignment was attached to the Bill of Com¬ 
plaint as Exhibit “C.” (K. 30.) 

ISSUES. 

The appellee in Court below raised the points in sup¬ 
port of the Motion to Dismiss, as appear in the follow¬ 
ing argument, which points comprise the issues of this 
appeal. 

ARGUMENT. 

1. The alleged contracts Exhibits “A” (R. 12); 
”2?” (R. 21) and “C” (R. 30), were chant pert ous, 
mischievous, contrary to good morals and public policy 
and therefore null and void. It is apparent on the 
face of the alleged contracts that the purpose of Ducker 
and Steam was two-fold. First, to promote a scheme 
for the mulcting of the public on the pretense of rais¬ 
ing funds to be used in defraying the expenses of liti¬ 
gation against the United States. The supposed ex¬ 
penses were to be raised by the issuance of “Definitive 
Receipts,” through public subscription, redeemable 
at $5.00 for each $\.00 advanced (Exhibit “B,” Page 7, 
R. 27). The promoters, namely the appellants Ducker 
and Stearn, were to receive $300.00 per month salary, 
each, in addition to their expenses. 

In Johnson v. Van Wyck, 4 App. D. C. 294, 322, this 
Court held, in substance, that the courts of the District 
of Columbia should not give approval to contracts 
which savor strongly of champerty and public mischief, 
and particularly contracts for the formation of syndi- 
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cates or trusts for the express purpose of maintaining 
litigation. 

The second purpose of the appellant, apparent on 
the face of the alleged contracts, was to secure an in¬ 
terest in or division of the attorney’s fee in consid¬ 
eration of securing the contract with the Indians for 
the attorney and the securing of the approval of such 
contract between the Indians and the attorney by the 

Secretarv of the Interior and the Commissioner of 
•> 

Indian Affairs. 

i Such an agreement with laymen for the division of 
fees, in consideration of the laymen procuring the em¬ 
ployment of a lawyer, is contrary to public policy and 

void 

Mequire v. Corwine, 101 U. S. 108. 

Alpers v. Hunt, 86 Cal. 78. 

Canons 33 and 34, American Bar Association 
Canons of Ethics. 

Where taint exists, it affects fatally the entire con- 

' * 

tract and that which is bad destroys that which is good. 

2. The alleged contract between Duckcr and Steam, 
on one part, and Justis, on the other (R. 21) upon 
which the appellant predicates his claim is based on a 
null and void contract between Justis and the Indians 
dated April 4,11)37. The latter contract was never ap¬ 
proved in accordance with Section 2103, Rev. Stats. 
(Title 25, Section 81 U. S. Code) and was superseded 
bv a contract be; ween Justis and the Southern Ute and 
Ute Mountain Bands of Ute Indians, dated June 25, 
1928, and approved July 7, 1928. The approved con¬ 
tract with the Indians and Justis provided in its terms 
that no assignment thereof should be made by Justis 
without the prior approval of the Secretary of the In¬ 
terior and the Commissioner of Indian Affairs. (R. 
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59.) Thus that provision in the contract, which con¬ 
tract the appellant claims he secured for Justis and of 
which provision he must therefore have had knowledge, 
nullified all prior agreements purporting to assign any 
interest in the contracts. Hence Exhibit “B” is null 
and void. 

3. The alleged agreement termed a “Conveyance and 
Transfer” dated April 19, 1927, between appellant 
and Justis, Exhibit “C” (R. 30), is also based on the 
null and void contract of April 4,1927. It fails to bear 
the endorsement of the Secretary of the Interior and 
Commissioner of Indian Affairs in violation of Section 
2106, Rev. Stats. (Title 25, Section 84, U. S. Code). It 
is contrary to and superseded by the terms of the ap¬ 
proved contract of June 25, 1928, prohibiting the as¬ 
signment of an interest without the approval of the 
Secretary of the Interior and Commissioner of Indian 
Affairs. Hence it is null and void. 

4. That appellant did not come into court ivith clean 
hands. He has failed to give an accounting of the 
money collected for alleged expenses through the issu¬ 
ance of the so-called “Definitive Receipts,” together 
with an accounting of the expenditure of the same. 

5. There is no privity of contract between the appel¬ 
lant and appellee Butler. Appellant alleges that the 
appellee Butler had knowledge of the agreements en¬ 
tered into between the appellants and Justis that they 
were to be paid by Justis out of his “NET” fee. Such 
knowledge is not binding upon Butler for the following 
obvious reasons: 

(a) The alleged agreement, Exhibit “B” (R. 

21) was based on the null and void contract be- 
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tween Justis and the Southern Ute Band of In¬ 
dians, dated April 4, 1927. 

(b) The alleged assignment Exhibit “C” (R. 
30) was based on the null and void contract dated 
April 4, 1927, and in addition merely assigned a 
portion of the “Net” fee payable to Justis. 

(c) The approved contract between the Indians 
and Justis Exhibit “A” attached to the answer 
of the Secretary of the Interior (R. 59) provided 
in its terms that Justis could not make an assign¬ 
ment without the previous consent of the Secre¬ 
tary of the Interior and Commissioner of Indian 
Affairs. The appellant has not and cannot allege 
that the prior consent of the Secretary of the In¬ 
terior and Commissioner of Indian Affairs w r as 
obtained for the making of the alleged assignment 
to him. Thus the alleged agreement to assign and 
the alleged assignment were rescinded by the terms 
of the approved contract and of which the appel¬ 
lant admits knowledge, since he alleges he secured 
the contract. 

(d) The alleged assignment Exhibit “C” (R. 
30) to the appellant violated the provisions of Sec¬ 
tion 2106, Rev. Stats. (Title 25, Section 84, U. S. 
Code) in that it fails to bear the endorsement of 
the Secretary and Commissioner. 

(e) The appellant is chargeable with laches. If 
his purpose and intention were honest, he could 
have attempted to secure the approval of a proper 
assignment, as provided by law, and the only con¬ 
clusion that can be reached for his not having done 
so, is because all the alleged agreements were can¬ 
celled. In short the appellant has not alleged a 
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single reason for not having secured an assign¬ 
ment of the approved contract. 

(f) The Act of May 15, 1936 Exhibit “E” (R. 
46) is controlling in this case. It provides that the 
Secretary of the Interior shall fix fees for services 
rendered upon a quantum meruit to certain desig¬ 
nated parties and authorizes the Secretary of the 
Treasury to pay the said fees. Appellee Butler, 
upon agreeing to perform services for these In¬ 
dians, had a right to contemplate that the Con¬ 
gress would fix the determination of his fees on a 
quantum meruit, which was and is usual and cus¬ 
tomary and such contemplation must be read into 
this case, since the fees would not be payable un¬ 
til authorized by the Congress and appropriation 
made for payment of the claim. The Congress 
had the authority and right to pay each attorney 
or person rendering services on a quantum meruit, 
disregarding any and all contracts. That, the Con¬ 
gress saw fit to do. The appellant was and is 
chargeable with knowledge of such right in the 
Congress and even if his alleged agreements with 
Justis were legal, he cannot claim an interest in 
anv fee that mav be awarded for services rendered 

w * 

by Butler. 

In Calhoun v. Massie, 253 U. S. 170,176, the Supreme 
Court said: 

“In such case the attorney’s contract being to 
secure the appropriation, the passage of the ap¬ 
propriation is a condition precedent to his client’s 
liability to him, and, Congress having power to 
condition such appropriation and having been ac¬ 
customed so to limit attorneys’ fees, such a limi¬ 
tation mav have been taken to have been within 


8 


the contemplation of the parties and impliedly as¬ 
sented to bv the attorney in making his contract.” 

Appellant’s remedy, if he had a valid claim or inter¬ 
est in the fee that may be awarded Butler, was before 
the Congress. The Congress saw fit to recognize only 
those holding approved contracts. The appellant now 
asks the Court to violate the terms of the Act of Con¬ 
gress. 

6. The personal representative of William Marshall 
Justis, Jr., is an indispensable party defendant and as 
shown on the face of the pleadings, has not been made 
party to this suit and is not before this Court and was 
not before the lower court. (R. 47.) 

Brady v. Work (Secretary of the Interior), 2C3 
U. S. 435, 68 Law Ed. 374. 


ANSWER TO APPELLANT’S BRIEF. 

None of the cases cited by appellant are in point. 

CONCLUSION. 

It is respectfully submitted that the lower court did 
not err in dismissing the amended Bill of Complaint 
and that therefore this appeal should be denied. 

Respectfully submitted, 

John S. Meaney, 
Attorney for Appellee Butler. 
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Elltott, Acting Comptroller General of the 
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O.V APPEAL FROM THE DISTRICT COURT OF THE US IT EI) 
STATES FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE, HAROLD L. ICKES, SECRETARY OF 

THE INTERIOR 


JURISDICTION 

The District Court of the United States for the 
District of Columbia entered an order dismissing 
plaintiffs’ amended bill of complaint on December 
7, 1937 (R. 91). On the same date the plaintiffs 
noted an appeal from this order and the court en¬ 
tered an order fixing the bond for costs (R. 91). 
The jurisdiction of this Court is invoked under the 
Act of February 9,1893, c. 74, sec. 7, 27 Stat. 435, 

(i) 


and the Act of March 3, 1901, c. 854, sec. 226, 31 
Stat. 1225. 

QUESTION PRESENTED 

The amended bill of complaint alleges that by 
virtue of a contract with one Justis, appellants 
are entitled to their expenses and two-thirds of the 
fees to be awarded under an approved contract be¬ 
tween Justis and the Southern and Ute Mountain 
bands of Ute Indians, an undivided one half in¬ 
terest in which was assigned by Justis to the ap¬ 
pellee Butler, with the approval of the Secretary 
of the Interior. The prayer for relief asks that 
the appellees be enjoined from collecting or dis¬ 
bursing the maximum amount authorized and ap¬ 
propriated by Congress for attorneys’ fees under 
a statute providing that the Secretary of the In¬ 
terior determine, on a quantum meruit basis, the 
fees of attorneys holding specified approved con¬ 
tracts or approved assignments of those contracts 
with the Ute Indians, and that a receiver be ap¬ 
pointed to hold this fund pending the final decree 
of the court. The question thus presented is: 

Whether the court below erred in dismissing the 
bill when it appears: (1) That Justis died eight 
years before this suit was brought, but no person 
legally authorized to represent his estate has been 
impleaded, served, or brought within the jurisdic¬ 
tion of the court; (2) that certain other attorneys 
whose right to compensation from the fund is ad¬ 
mitted, have not been made parties defendant; and 
(3) that the Secretary of the Interior has made no 
determination of the reasonable fees to be paid. 
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STATUTE INVOLVED 

The relevant portions of the Act of May 15, 
1936 (49 Stat. 1272), providing for payment of the 
fees here involved, are set forth in the Argument, 
infra, pp. 10, 11. 

STATEMENT 

This suit was brought by appellant Orlando 
Tucker, and later an amended bill of complaint was 
filed in which Rebecca H. Steam, as administratrix 
of the estate of George W. Stearn, deceased, was 
joined as a party plaintiff. The allegations of fact 
in the amended bill, so far as material to this ap¬ 
peal, may be summarized as follows: 

Ducker procured a contract dated April 4,1927, 1 
for the employment of William Marshall Justis, 
Jr., of Richmond, Virginia, as attorney to 
represent the Southern Band of Ute Indians in 
connection with their claims against the United 
States (R. 2). 

Bv a contract between Justis, Ducker, and 
Stearn, dated April 18, 1927 (R. 21), Ducker and 
Stearn were employed as “business managers’' of 
the Indian claims. The contract (R. 25), author¬ 
ized the distribution to the public of up to $150,000 
of so-called “Redeemable (or Definitive) Receipts.” 
The duties of Ducker and Stearn were to consist 
of raising money necessary for the preparation, 

1 This contract, referred to as ‘“Exhibit A"’ in the amended 
bill (R. 2) can nowhere be found in the record. The record 
does contain a document marked ‘‘Exhibit A” which is the 
agreement of January 22, 1927, and shows the champertous 
background to this litigation, but which appellants contend 
is not open to consideration on this appeal (Rr.17). 
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presentation, and adjudication of the claims and to 
do all work other than that of a strictly legal nature. 
For these services thev were each to receive in ad- 
dition to expenses one-tliird of Justis 7 net fee. 
This arrangement was made applicable to any 
future contracts between Justis and other bands of 
Ute Indians (R. 2, 3). Pursuant to the terms of 
this contract, Justis, on April 19, 1937, assigned to 
Ducker and Stearn one-third each of the fee to be 
received under the contract of April 4,1927 (R. 3). 

On April 27 ? 1928, Pucker procured a contract 
(R. 32) similar to that with the Southern Ute Band 
for Justis to represent the Ute Mountain Band of 
Indians (R. 3, 4)." 

As a result of Pucker's negotiations, a new con¬ 
tract (R. 59) between Justis and the two bands of 
Indians, who had respectively executed the un¬ 
approved contracts of April 4, 1927, and April 27, 
1928, was made on June 25, 1928. This contract 
provided that Justis should advise and represent 
the Indians in connection with their claims against 
the United States for a period of five years from 
the date of its approval by the Secretary of the In¬ 
terior, and for an additional tw’o vears if so ex- 
tended by the Commissioner of Indian Affairs. 
Payment for services rendered was to be made “in 

2 No allegations that the contracts of April 4, 1927, and 
April 27, 1928, were ever approved appear in the bill and 
the appellants admit in their brief (p. 3) that they were not 
approved and were consequently void under Section 2103 of 
the Revised Statutes. 
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accordance with any law authorizing suit in behalf 
of said Indians in the United States Court of 
Claims.” In case of the termination of the con¬ 
tract bv reason of Justis’ death, his estate was to be 

•/ * 

credited with such interest in any favorable settle¬ 
ment or judgment as the Court of Claims might de¬ 
termine to be equitably due. Subsequently this 
contract was approved by the Secretary of the In¬ 
terior (R. 4) and by the Commissioner of Indian 
Affairs (R. 62). 

Thereafter, Ducker and Steam entered into the 
work called for by their contracts and gave their 
entire time to raising money and preparing the 
claims by collecting evidence and accumulating 
records and documents. In this undertaking thev 
paid out “as necessary expenses and for services” 
the sum of $4,000 (R. 4). 

On May 11,1929, Justis and Butler, who knew of 
the claims of Ducker and Stearn against Justis and 
had a copy of the assignment of April 19, 1927, 
from Justis to I^ucker (R. 5), entered into an 
agreement (R. 68) whereby Justis assigned to 
Butler a one-half interest in the contract of June 
25, 1928. This assignment was later approved by 
the Secretary of the Interior (R. 5), and by the 
Commissioner of Indian Affairs (R. 67). 

Subsequent to May 28, 1929, Ducker and Stearn 
cooperated with Justis and Butler [Justis died in 
September, 1929 (Bm. 5)] and, more than six years 
later, during the first session of the 74th Congress a 
bill (R. 46) known as S-381 was passed and ap- 
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proved by the President on May 15,1936. The Act 
provides for an appropriation of $161,400.00 for the 
Confederated Bands of Ute Indians and that such 
fees and expenses as the Secretary of the Interior 
might deem reasonable, not exceeding 10% of the 
amount appropriated, might be paid for services bj r 
agents or attorneys under three approved con¬ 
tracts enumerated in the Act, of which the contract 
of June 25,1928, was one (R. 7). 

The bill also alleges that it is the intention of 
Butler to demand and collect the sum of $16,140.00 
and to deny the appellants’ reimbursement for 
their expenses and any participation in the fund. 
The appellants are informed that Justis’ estate is 
insolvent and believe that unless the defendant 
government officials are enjoined they will pay the 
fees in full in total disregard of appellants’ rights 
(R. 7, 8). 

Appellants admit that a portion of the fees to be 
allowed by the Secretary of the Interior is due to 
the law firm of Hughes, Schurman and Dwight for 
services rendered in behalf of other bands of Utes 
under two contracts approved in 1932, and they 
concede the right of that firm to receive such sum 
as the Secretary of the Interior may allow (R. 8). 

The prayers for relief ask (R. 9, 10): (1) That 
the appellees be enjoined from collecting or dis¬ 
bursing the sum of $16,140 pending final hearing; 
(2) that a receiver be appointed; (3) that appel¬ 
lants be paid $4,000 for expenses and services and 


one-tliird each of the balance of fees allowed to 
Butler and Justis’ estate; (4) that the appellees be 
enjoined from receiving any portion of the fees 
allowable to Butler and Justis’ estate until final 
determination of appellants’ rights; and (5) that 
an accounting be had as to any rights in the fund 
asserted by the appellees. 

Thereafter a motion to dismiss the bill was filed 
on behalf of appellee Butler (R. 88). The grounds 
stated in support of the motion include: (1) That 
the contract of April 18, 1927 between Justis, 
Dueker and Stearn is void because champertous, 
induced by misrepresentation and contrary to 
public policy; (2) that the assignments of April 19, 
1927 from Justis to Dueker and Stearn are void 
because not approved as required by law (R. S., 
§ 2106), are contrary to the provisions of the ap¬ 
proved contract of June 25, 1928, and are based 
on the unapproved contract of April 4, 1927; 
(3) that there is no privity of contract between 
appellants and Butler; (4) that suit is premature; 
and (5) that indispensable parties defendant have 
not been joined. 

Subsequently an answer was filed by appellee 
Harold L. Ickes, as Secretary of the Interior 
(R. 48). Appellee Henry Morgenthau, Jr., Secre¬ 
tary of the Treasury, has neither been served nor 
appeared. The record does not show that service 
has been effected on Richard N. Elliott, Acting 
Comptroller General of the United States. 

100434—38 - 2 
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On December 9,1937, the court granted appellee 
Butler's motion and dismissed the amended bill of 
complaint. Contrary to the statement in appel¬ 
lants 7 brief (pp. 5, 6), the court did not give the 
grounds of its decision. 

SUMMARY OF ARGUMENT 

1. The District Court correctly dismissed the 

* 

amended bill of complaint because the appellants 
failed to bring in as a party defendant the legal 
representative of the estate of William Marshall 
Justis. Jr., who is an indispensable party since any 
decree distributing the fees that may be awarded 
under the Act of Mav 15, 1936 to Justis' estate and 
Butler as the joint holders of the contract of June 
25, 1928 would directly affect the estate’s rights 
and, in its absence, could not constitute a good ac¬ 
quittance to the government officers. Further¬ 
more, jurisdiction over Justis’ estate is essential 
to any recovery against Butler out of any separate 
fee that might be awarded to him, since Justis’ 
estate is, or mav be, interested in that fee by virtue 
of its rights as the holder of a one-half undivided 
interest in the contract of June 25, 1928. If the 
appellants were content to limit the injunctive re¬ 
lief prayed for to such sums as the Secretary of the 
Interior might award to Justis’ estate and to But¬ 
ler and to defer their request for a receivership 
thereof until after the awards had been made, 
neither the firm of Hughes, Schurman and Dwight 
nor the United States would be indispensable 
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parties. But appellants seek to enjoin the dis¬ 
bursement of, and have a receiver appointed to 
hold, the maximum amount available for all attor¬ 
neys’ fees, including those payable to Hughes, 
Schurman and Dwight. The court is without 
power to grant such relief unless Hughes, Schur¬ 
man and Dwight are made parties. Moreover, the 
decree sought would constitute an interference 
with the performance of the official duties of the 
Secretary of the Interior, since it would deprive 
him of jurisdiction over the fund out of which he 
is directed bv the Act of May 15, 1936 to award 
such attorneys’ fees as he mav deem reasonable. 
Under such circumstances the interests of the Gov¬ 
ernment are so directly involved as to render the 
United States an indispensable party defendant. 
Not having consented to be sued, it cannot be joined 
and dismissal of the bill was warranted. 

2. The amended bill of complaint fails to state a 
cause of action against any person subject to the 
jurisdiction of the court since no person authorized 
to represent Justis’ estate has been made a party, 
and the plaintiffs have failed to show an agree¬ 
ment with Butler or that they have performed 
services for him at his request apart from services 
alleged to have been performed for Justis prior to 
his death. Even if the agreement of April 18,1927, 
which purported to give Ducker and Steam an in¬ 
terest in the fees of Justis “and/or associates” 
were binding on Butler, the plaintiffs are not en- 
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titled to any fees earned by Butler after his asso¬ 
ciation with Justis was terminated by the latter's 
death in September, 1929. 

ARGUMENT 

I 

The court below correctly dismissed the amended bill 
of complaint because of the absence of indispensable 
parties defendant. 

A. The estate of William Marshall Justis, Jr. 

By the Act of May 15,1936 (49 Stat. 1272), Con¬ 
gress authorized an appropriation of $161,400 for 
payment to the Confederated Bands of Ute Indians 
in settlement of certain claims against the United 
States. Section 2 of the Act, providing for the 
payment of attorneys fees, is as follows: 

Sec. 2. The Secretary of the Treasury is 
hereby authorized to pay, out of said appro¬ 
priation when made, such fees and expenses 
as the Secretary of the Interior may deem 
reasonable, on a quantum meruit basis, for 
services rendered by attorneys or agents hav¬ 
ing approved or heretofore approved con¬ 
tracts with said Indians, or approved as¬ 
signments thereof, not to exceed, however, a 
total of 10 per centum of the amount appro¬ 
priated hereunder, as follows: 

(1) A contract with Southern Ute Band 
and the Ute Mountain Band approved July 
7, 1928, a partial assignment of which was 
approved on May 28,1929. 

(2) A contract with the Uintah and 
White River Bands, approved on October 8, 
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1932, an assignment of which was approved 
on February 13, 1935. 

(3) A contract with the Unconipahgre 
Band approved October 8, 1932, an assign¬ 
ment of which was approved on February 
13, 1935. 

The contract referred to in paragraph (1) supra , 
is the contract with Justis, dated June 25, 1928 
(R. 59). The assignment thereof is that from 
Justis to Butler, dated May 11,1929 (R. 66). The 
contracts referred to in paragraphs (2) and (3) 
are those of which Hughes, Schurman and Dwight 
are the assignees (R. 69, 77). 

Appellants bottom their right to the relief here 
sought upon paragraph 6 of the so-called contract 
of April 18, 1927 between themselves and Justis, 
contending that by virtue of that paragraph— 
which purports to extend its provisions to any fu¬ 
ture contracts between Justis and the Indians— 
they are entitled to subject to their claim any 
awards that mav be made to attorney’s under the 
approved contract of June 25, 1928. 3 Either 

Appellants concede that the first two contracts of April 
4, 1927, and April 27, 1928. between Justis and the Indians 
“are not legally binding upon the parties thereto'’ (Br. 3), 
and do not base their claim under the assignments of April 
19, 1927, which, by their terms, relate only to the contract of 
April 4. 1927, and which were never approved. Appellants 
contend that the contract of April 18, 1927, ‘‘is a complete 
contract in itself and does not stand or fall within the con¬ 
tract of April 4,1927," that it “does not assign any interest to 
anyone’' (Br. 13), but is simply an arrangement whereby 
‘•Justis agreed to pay Dueker and Stearn % of the net 



Justis’ estate or Butler or both of them together 
will receive any such awards but, as indicated by 
the prayers for relief, it is appellants’ theory that 
in any event the awards will collectively constitute 
a fund upon which payment of their claims will be 
a first charge. 

On their own theory appellants are faced with 
the fatal objection that, since Justis' estate is not 
represented, their claims cannot be adjudicated, 
for it is obvious that no decree distributing this 
fund could be made without directly affecting the 
rights of the estate, as well as those of Butler, nor 
would any such decree constitute a good acquit¬ 
tance to the government officers. Houston v. 
Ormes, 252 U. S. 469. The legal representative of 
the estate is therefore an indispensable party de¬ 
fendant and the provisions of Equity Rule 39, re¬ 
lating to proceedings in the absence of non-resi¬ 
dents w t 1io are necessary parties to a complete de¬ 
cision of the issues, are not applicable. Gregory 
v. Stetson, 133 U. S. 579; Shields v. Barrow , 17 
How. 130; Balter v. I ekes, 67 App. D. C. 112, 89 F. 
(2d) 856 (1937), cert, denied 301 U. S. 709; 
National City Bank v. Harbin Elec. Joint-Stock 
Co., 28 F. (2d) 468 (C. C. A. 9, 1928); Franz v. 
Buder, 11 F. (2d) 854, (C. C. A. 8, 1926), cert, 
denied 273 U. S. 756; see also Federal Rules of 
Civil Procedure, 19b. 

amount received or to be received by Justis and/or his asso¬ 
ciates.” and “is sufficient in and of itself to sustain the action 
brought by these appellants” (Br. 16). 


As has been noted, appellants do not claim that 
any fee that may be awarded separately to Butler 
or to Justis’ estate may alone be subjected to the 
payment of their claims, but even if the suit could 
be considered as limited to Butler alone and to such 
amount as he may be awarded separately, it is clear 
that the legal representative of Justis’ estate is, 
nonetheless, an indispensable party. By virtue of 
the assignment to Butler of an undivided half 
interest in the contract of June 25, 1928, Butler 
and Justis became jointly interested in the fees to 
be awarded. Whether it was the intention of Con¬ 
gress in the Act of May 15, 1936, to invalidate this 
agreement between them is a question 4 which 
would not be conclusively determined by the 
decision of the Secretary with respect to the 
awards. Therefore, it is apparent that Justis’ 
estate may have an interest in fees to be 
awarded Butler. No distribution of any sepa¬ 
rate award to Butler could be made without di¬ 
rectly affecting the interest and determining the 
rights of Justis’ estate. 5 Furthermore, the Secre- 

4 This point is discussed on the merits on p. 19, infra. 

5 Even if it should be determined that Justis’ estate is 
not an indispensable party and that some relief, though 
certainly not that sought, could be given the appellants 
without directly affecting the rights of the estate, the estate 
is clearly a necessary party to a complete determination of 
the issues. Under such circumstances the court pursuant 
to Equity Rule 39 could, in its discretion, adjudicate such 
issues as are separable. But if the court in the exercise 
of a sound discretion feels the necessary party, over whom 
jurisdiction cannot be acquired, is so situated in respect to 
the litigation that it ought not to proceed in his absence, it 
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tary of the Interior, having approved the assign¬ 
ment to Butler, has notice that Justis’ estate is, or 
may be, jointly interested in any fees awarded to 
Butler. Therefore, the court's decree distributing 
the award would not constitute a good acquittance 
as to him unless Justis’ estate were bound thereby. 

The burden of procuring the presence of all in¬ 
dispensable parties is on the appellants, and non¬ 
residence of such parties is not an excuse for their 
failure to sustain it. Brady v. Work, 263 U. S. 
435; National City Bank v. Harbin Elec. Joint- 
Stock Co., supra; Franz v. Budcr, supra. The 
mere naming of “the estate and heirs at law of 
William Marshall Justis, Jr.” as a party defend¬ 
ant in the caption of the suit obviously confers no 
jurisdiction when there has been no service on or 
appearance by anyone purporting to have power to 
represent the estate or heirs, especially when Justis 
at the time of his death was a resident of Richmond, 
Virginia (R. 2). Nor, since a debt due from the 
Government has no situs in the District of Colum¬ 
bia, at least until a check for its payment has been 
drawn, Vaughan v. Northup, 15 Pet. 1 , 6; Mackey v. 
Coxe, 18 How. 100, 105; Wyman v. Halstead, 109 
U. S. 654, 657, can it be maintained that the suit 
is in rem and that a court of the District may there¬ 
fore adjudicate all questions with respect to the 

is not required to do so and may properly dismiss the suit. 
California v. Southern Pacific Co ., 157 U. S. 229, 256; Hat¬ 
pin v. Savannah River Electric Co ., 41 F. (2d) 329 
(C. C. A. 4, 1930). 



fund. There being no property situated within the 
District of Columbia, D. C. Code, title 24, sec. 378, 
providing for service without the District or by 
publication is not applicable. 

It follows that jurisdiction over Justis’ estate 
was essential to maintain the suit, and the appel¬ 
lants’ failure to procure the presence of the legal 
representative of that estate justified the court’s 
dismissal of the amended bill of complaint. 

B. Hughes, Schurman and Dwight 

The law firm of Hughes, Schurman and Dwight 
is the holder of approved assignments of the ap¬ 
proved contracts mentioned in sub-divisions 2 and 
3 of Section 2 of the Act of May 15, 1936 (R. 8). 
As such they are entitled under the statute to par¬ 
ticipate on a quantum meruit basis in the award, if 
anv, to be made bv the Secretarv of the Interior 
(R. 8). If the appellants were content to limit the 
injunctive relief prayed for to such sums as the 
Secretary of the Interior might award to Justis’ 
estate and Butler and to defer their request for a 
receivership until after the awards had been made, 
Hughes, Schurman and Dwight would be neither 
indispensable nor necessary parties. But the 
prayer for relief asks that $16,140.00, the maximum 
amount available for fees, including those admit¬ 
tedly due Hughes, Schurman and Dwight, be paid 
over to the court’s receiver and disbursed pursuant 
to court decree. If the prayer were granted, any 
-decree distributing the fund in which Hughes, 
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Sclnirman and Dwight are interested would in¬ 
evitably affect their rights therein and, unless they 
were parties, would not constitute a good acquit¬ 
tance to the government officers. They are there¬ 
fore indispensable parties defendant, and upon the 
reasoning and authorities set forth above, the fail¬ 
ure of the appellants to bring them into court 
results in a defect of parties warranting dismissal 
of the amended bill of complaint. 

C. The United States 

It is true that the form of suit here sought to be 
maintained is appropriate where a definite sum is 
provided by Congress for payment of a designated 
claim, and the government officers have no duty 
with respect to the fund other than the purely 
ministerial one of making payment as directed. 
Houston v. Ormes, 252 U. S. 469; McGowan v. 
Parish, 237 U. S. 285, 295; Sanborn v. Maxwell, 18 
App. D. C. 245; Roberts v. Consaul, 24 App. D. C. 
551, 562; Jones v. Rutherford, 26 App. D. C. 114. 
See also Gordon v. Gwydir, 34 App. D. C. 508, re¬ 
lied on by the appellants (Br. 14,15), in which it is 
apparent that the duties of the government officers 
were there confined to paying out the fixed sum 
awarded. 

In the present case, before any sum can be paid 
out, the Secretary of the Interior must determine, 
as provided in the Act of May 15, 1936, what rea¬ 
sonable attorneys’ fees should be awarded. This is 
not a ministerial function, but one executive in 



character and requiring the exercise of official dis¬ 
cretion. In Riverside Oil Co. v. Hitchcock, 190 
U. S. 316, the Court said (p. 324) : 

Neither an injunction nor mandamus will 
lie against an officer of the Land Depart¬ 
ment to control him in discharging an offi¬ 
cial duty which requires the exercise of his 
judgment and discretion. Marquez v. Fris- 
hie, 101 U. S. 473; Gaines v. Thompson, 7 
Wall. 347; United States v. Black, 128 U. S. 
40; United States v. Windom, 137 U. S. 636. 

See also: Decatur v. Paulding, 14 Pet. 497; Haskins 
Bros, d Co. v. Morgenthau, 66 App. D. C. 178, 85 
F. (2d) 677 (1936), cert, denied 299 U. S. 588; 
United States Boras Co. v. I ekes (App. D. 0.1938), 
98 F. (2d) 271, 281, cert, denied October 10,1938. 

It may be admitted that if the injunctive relief 
asked were confined to such amounts as the Secre¬ 
tary of tlie Interior might award to Justis’ estate 
and Butler, and the receivership postponed until 
such awards had been made, the United States 
would not be an indispensable party defendant. 
But this is not the case. If the appellants’ prayer 
for an injunction were granted, the government 
officers would be restrained from paying out any 
part of the amount appropriated by Congress that 
is available for attorneys’ fees. Thus, if the Secre¬ 
tary of the Interior, in the performance of his 
official duty as directed by Congress, determined 
the reasonable compensation of Hughes, Schurman 
and Dwight, it would be impossible to pay over the 
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award. This would in effect render the award a 
nullity so long as the injunction continued. Again, 
if the prayer for the appointment of a receiver were 
granted, the court would be ousting the government 
officers of jurisdiction over moneys which consti¬ 
tute tribal funds of the Confederated Bands of Ute 
Indians and which, in view of the fact that no spe¬ 
cific amount has been fixed by Congress as attor¬ 
neys’ fees, do not lose their character as tribal 
funds until part or all thereof has been allocated 
as such fees bv the Secretary of the Interior in the 
manner provided by Congress, and then only to the 
extent that they have been so allocated. 

It is accordingly plain that the appellants seek 
to control the actions of government officers within 
the scope of their authority and to interfere with 
the performance of their official duties. Under 
such circumstances the interests of the Government 
are so directly involved that the suit is in effect 
against the United States and it is an indis¬ 
pensable party defendant. Since the United 
States has not consented to be sued, the amended 
bill of complaint w T as properly dismissed. Wells v. 
Roper, 246 U. S. 335, 337; Morrison v. Work, 266 
U. S. 481, 485, 486; Haskins Bros & Co. v. Morgen - 
than, supra; and see discussion in Weeks v. Goltra, 
7 F. (2d) 838, 846-848 (C. C. A. 8, 1925), aff’d. 
271 U. S. 536. 
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II 

The amended bill of complaint fails to state a cause 
of action against any person subject to the jurisdiction 
of the court. 

It lias been shown above that Justis’ estate is not 
subject to the jurisdiction of the court. 

Although the Secretary of the Interior has no 
concern with the question as to who may be ulti¬ 
mately entitled to participate in any fees awarded 
to Butler and Justis’ estate, he is interested in pro¬ 
tecting his department from vexatious and ill- 
founded suits and in securing adequate acquittances 
in exchange for the payments he makes. The legis¬ 
lative history of the Act of May 15,1936, shows that 
in framing Section 2 Congress had in mind the pos¬ 
sibility that unwarranted claims might be asserted. 
See H. Rep. No. 1090, June 3, 1935, and Sen. Rep. 
No. 566, Mav 1,1935, where it is said: 

Lines 7 to 18, inclusive, on page 2 of the 
bill, would authorize the payment of not to 
exceed 10 percent of the amount appropri¬ 
ated for attorneys’ fees under approved 
contracts with these Indians. There are 
three such contracts, one between William 
Marshall Justis, Jr., and the Southern Ute 
Band, a half interest in which was assigned 
to Marion Butler, which contract, however, 
has expired; another between Raymond T. 
Bounin and the Uintah and White River 
Bands; and a third between Mr. Bonnin and 
the Uncompahgre Band, both of which latter 
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contracts have been assigned to Hughes, 
Schumian, and Dwight. For obvious rea¬ 
sons, it is deemed advisable to mention all 
three contracts in the bill and to limit the 
fees and expenses to services rendered there¬ 
under, so as to avoid the possibility of vexa¬ 
tious complications which might otherwise 
develop on account of the submission of 
claims by unauthorized attorneys, etc. 

It is thought proper, therefore, to submit the fol¬ 
lowing comments upon the lack of merit in the 
appellants’ claims: 

The only approved contract between Justis and 
the Indians was dated June 25, 1928 (R. 59). 
Appellants never had any interest in this contract 
as such, but, at the most, only in what Justis might 
be paid for services rendered under it. An undi¬ 
vided half interest in this contract was assigned to 
Butler in May, 1929, and shortly thereafter this as¬ 
signment was approved (R. 66). There is no alle¬ 
gation that there was anv contract between the 
appellants and Butler, but only that the latter 
knew of their claims against Justis and had a copy 
of the assignment of April 19, 1928, from Justis 
to Ducker of a one-third interest in the former’s 
contingent fees under the admittedly unapproved 
and void contract of April 4, 1927 (R. 5). There 
is nothing to show that Butler had seen the con¬ 
tract of April 18,1927, between Justis and Ducker 
and Stearn. Although there is an allegation that 
the appellants cooperated with Justis and Butler 
after the assignment (R. 6), there is none that this 
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cooperation continued after Justis* death only 
four months later (R. 7). The Act of May 15, 
1936, became effective approximately seven years 
after the assignment and more than six and one- 
half vears after Justis 7 death. It may be noted 
that the bill does not allege (R. 6), although ap¬ 
pellants 7 brief states (p. 4), that the passage of the 
Act of May 15, 1936, was the result of the joint 
efforts of the appellants and Butler and Justis. 

By the provisions of the contract of June 25, 

1928, Justis* death terminated his rights thereun¬ 
der except the right of his estate to such compen¬ 
sation as the Court of Claims might allow (R. 62). 
After September, 1929 Butler alone had the right 
to represent the Indians under the contract of 
June 25, 1928. He was no longer in any sense as¬ 
sociated with Justis and the latter*s estate had no 
claim to participate in any award of fees made to 
him for subsequent services. Since the appel¬ 
lants' claim under the contract of April 18, 1927, 
with Justis is against the fees to be received by 
Justis “and/or associates 77 (R. 24), they have no 
interest in any award to be made to Butler for 
services rendered after his association with Justis 
w’as terminated by the latter’s death in September, 

1929. 

But regardless of the terms of the contract of 
June 25, 1928, or of the assignment to Butler of 
May 11, 1929, the compensation for the services of 
Butler and Justis is payable only as provided in 
the Act of Mav 15, 1936. It is to be based not on 


the contract but on the value of the work done by 
each. The onlv significance of the contract and 
the assignment is that as a result of being named 
therein Butler and Justis are members of a group 
which Congress has directed the Secretary of the 
Interior to consider in awarding fees. 

Since Congress has over a long period of years 
passed statutes restricting attorneys* fees in cases 
similar to the present where the payment of a claim 
could only be obtained by an appropriation, it must 
have been within the contemplation of all con¬ 
cerned that it might be so in this case. Certainly 
they knew that if Congress concluded to grant re¬ 
lief it could do so on such conditions as it deemed 
proper. Calhoun v. Massie, 253 U. S. 170,173-175, 
17(i. 177. In that case Mr. Justice Brandeis, de¬ 
livering the opinion of the Court, said (pp. 173- 
175) : 

For nearly three-quarters of a century 
Congress has undertaken to control in some 
measure the conditions under which claims 
against the Government may be prosecuted. 
Its purpose has been in part to protect just 
claimants from extortion or improvident 
bargains and in part to protect the Treasury 
from frauds and imposition. See United 
States v. Van Leuven, 62 Fed. Rep. 52, 56. 
While recognizing the common need for the 
services of agents and attorneys in the pres¬ 
entation of such claims and that parties 
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would often be denied the opportunity of 
securing such services if contingent fees 
were prohibited, Taylor v. Bemiss, 110 U. S. 
42, 45, Congress has manifested its belief 
that the causes which gave rise to laws 
against champerty and maintenance are per¬ 
sistent. Bv the enactment, from time to 
time, of laws prohibiting the assignment of 
claims and placing limitations upon the fees 
properly chargeable for services Congress 
has sought both to prevent the stirring up 
of unjust claims against the Government and 
to reduce the temptation to adopt improper 
methods of prosecution which contracts for 
large fees contingent upon success have 
sometimes been supposed to encourage. The 
constitutionality of such legislation, al¬ 
though resembling in its nature the exercise 
of the police power, has long been settled 
(Marshall v. Baltimore cC Ohio R. R. Co., 
16 How. 314, 336; United States v. Hall, 98 
U. S. 343, 354, 355; Ball v. Halsell, 161 U. S. 
72, 82, 84.) 

Since Congress has the power to restrict the 
amount payable to attorneys in making appropria¬ 
tions for the payment of ordinary claims against 
the United States, it most certainly has this power 
where the appropriation out of which such fees are 
to be paid constitutes tribal funds of Indians over 
whose persons and property Congress exercises the 
power of guardianship. 
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Since the appellants are not the holders of an 
approved contract or an approved assignment and 
therefore are not entitled to compensation under 
the Act of May 15, 1936, and since they have failed 
to show anv agreement between themselves and 
Butler or that they have performed services for 
Butler at his request apart from services claimed 
to have been rendered under their agreement 'with 
Justis, the amended bill of complaint does not state 
a cause of action against Butler or any other per¬ 
son subject to the court’s jurisdiction. 

CONCLUSION 

The greater part of the appellants’ brief is de¬ 
voted to an attempt to show that the agreement, of 
April 18,1927, between themselves and Justis was 
valid. It is submitted that even if it be assumed, 
though it is not admitted, that the contract of April 
18, 1927, with its provisions for the remuneration 
of the appellants, its scheme to sell to the public up 
to $150,000 in so-called “Redeemable (or Defini¬ 
tive) Receipts” to finance an Indian claim, and its 
complete freedom from any of the elements of fair¬ 
ness which should characterize the dealings of those 
who seek to represent the Indian wards of the Gov¬ 
ernment, were valid as between the parties thereto, 
the decision of the court below dismissing the 
amended bill of complaint should nevertheless be 



affirmed in view of the utter lack of jurisdiction 
which is apparent on the face of the bill. 
Respectfully submitted. 

Carl McFarland, 

Assistant Attorney General. 

Ralph S. Boyd, 

Oscar Provost, 

William R. Sherwood, 

Attorneys, Department of Justice, 

Washington, D. C. 


October 1938. 


U. S. GOVERNMENT PRINTING OFFICE > 1*36* 


